
ORDERNO. 3206

SIGNATUREDATE: June5, 1997

Subject AmericanIndianTribalRights, Federal-TribalTrustResponsibilities, andtheEndangered
SpeciesAct

PurposeandAuthoritySec. 1  .  ThisOrderisissuedbytheSecretaryoftheInteriorandthe
SecretaryofCommerce (Secretaries) pursuanttotheEndangeredSpeciesActof1973, 16U.S.C. 
1531, asamended (theAct), thefederal-tribaltrustrelationship,  

andotherfederallaw.  Specifically, thisOrderclarifiesthe
responsibilitiesofthecomponentagencies, bureausandofficesof
theDepartmentoftheInteriorandtheDepartmentofCommerce
Departments), whenactionstakenunderauthorityoftheActand

associatedimplementingregulationsaffect, ormayaffect, Indian
lands, tribaltrustresources, ortheexerciseofAmericanIndiantribal
rights, asdefinedinthisOrder.  ThisOrderfurtheracknowledges
thetrustresponsibilityandtreatyobligationsoftheUnitedStates
towardIndiantribesandtribalmembersandits
government-to-governmentrelationshipindealingwithtribes.   
Accordingly, theDepartmentswillcarryouttheirresponsibilities
undertheActinamannerthatharmonizestheFederaltrust
responsibilitytotribes, tribalsovereignty, andstatutorymissions
oftheDepartments, andthatstrivestoensurethatIndiantribesdo
notbearadisproportionateburdenfortheconservationoflisted
species, soastoavoidorminimizethepotentialforconflictand
confrontation.  

ScopeandLimitationsSec. 2  .  ( A) ThisOrderisforguidancewithin
theDepartmentsonlyandisadoptedpursuantto, andisconsistent
with, existinglaw.  

B)  ThisOrdershallnotbeconstruedtogrant, expand, create, or
diminishanylegallyenforceablerights, benefitsortrust
responsibilities, substantiveorprocedural, nototherwisegranted
orcreatedunderexistinglaw.  NorshallthisOrderbeconstruedto
alter, amend, repeal, interpretormodifytribalsovereignty, any
treatyrights, orotherrightsofanyIndiantribe, ortopreempt,  
modifyorlimittheexerciseofanysuchrights.  

C)  ThisOrderdoesnotpreemptormodifytheDepartments' statutory
authoritiesortheauthoritiesofIndiantribesorthestates.  

D)  NothinginthisOrdershallbeappliedtoauthorizedirect
directed) takeoflistedspecies, oranyactivitythatwouldjeopardize

thecontinuedexistenceofanylistedspeciesordestroyoradversely
modifydesignatedcriticalhabitat.  Incidentaltakeissuesunderthis
OrderareaddressedinPrinciple3(C) ofSection5.  

E)  NothinginthisOrdershallrequireadditionalprocedural
requirementsforsubstantiallycompletedDepartmentalactions,  
activities, orpolicyinitiatives.  



F)  ImplementationofthisOrdershallbesubjecttotheavailability
ofresourcesandtherequirementsoftheAnti-DeficiencyAct.  

G)  Shouldanytribe(s) andtheDepartment(s) agreethatgreater
efficiencyintheimplementationofthisOrdercanbeachieved, nothing
inthisOrdershallpreventthemfromimplementingstrategiestodo
so.  

H)  ThisOrdershallnotbeconstruedtosupersede, amend, orotherwise
modifyoraffecttheimplementationof, existingagreementsor
understandingswiththeDepartmentsortheiragencies, bureaus, or
officesincluding, butnotlimitedto, memorandaofunderstanding,  
memorandaofagreement, orstatementsofrelationship, unlessmutually
agreedbythesignatoryparties.  

DefinitionsSec. 3  .  ForthepurposesofthisOrder, exceptas
otherwiseexpresslyprovided, thefollowingtermsshallapply:  

A)  Theterm "Indiantribe" shallmeananyIndiantribe, band, nation,  
pueblo, communityorotherorganizedgroupwithintheUnitedStates
whichtheSecretaryoftheInteriorhasidentifiedonthemostcurrent
listoftribesmaintainedbytheBureauofIndianAffairs.  

B)  Theterm "tribaltrustresources" meansthosenaturalresources,  
eitheronoroffIndianlands, retainedby, orreservedbyorforIndian
tribesthroughtreaties, statutes, judicialdecisions, andexecutive
orders, whichareprotectedbyafiduciaryobligationonthepartof
theUnitedStates.  

C)  Theterm "tribalrights" meansthoserightslegallyaccruingto
atribeortribesbyvirtueofinherentsovereignauthority,  
unextinguishedaboriginaltitle, treaty, statute, judicialdecisions,  
executiveorderoragreement, andwhichgiverisetolegallyenforceable
remedies.  

D)  Theterm "Indianlands" meansanylandstitletowhichiseither:  
1) heldintrustbytheUnitedStatesforthebenefitofanyIndian
tribeorindividual; or2) heldbyanyIndiantribeorindividualsubject
torestrictionsbytheUnitedStatesagainstalienation.  

BackgroundSec. 4  .  Theuniqueanddistinctivepoliticalrelationship
betweentheUnitedStatesandIndiantribesisdefinedbytreaties,  
statutes, executiveorders, judicialdecisions, andagreements, and
differentiatestribesfromotherentitiesthatdealwith, orare
affectedby, thefederalgovernment.  Thisrelationshiphasgivenrise
toaspecialfederaltrustresponsibility, involvingthelegal
responsibilitiesandobligationsoftheUnitedStatestowardIndian
tribesandtheapplicationoffiduciarystandardsofduecarewith
respecttoIndianlands, tribaltrustresources, andtheexerciseof
tribalrights.  

TheDepartmentsrecognizetheimportanceoftribal



self-governanceandtheprotocolsofagovernment-to-government
relationshipwithIndiantribes.  Long-standingCongressionaland
Administrativepoliciespromotetribalself-government,  
self-sufficiency, andself-determination, recognizingandendorsing
thefundamentalrightsoftribestosettheirownprioritiesandmake
decisionsaffectingtheirresourcesanddistinctivewaysoflife.   
TheDepartmentsrecognizeandrespect, andshallconsider, thevalue
thattribaltraditionalknowledgeprovidestotribalandfederalland
managementdecision-makingandtribalresourcemanagementactivities.  
TheDepartmentsrecognizethatIndiantribesaregovernmental

sovereigns; inherentinthissovereignauthorityisthepowertomake
andenforcelaws, administerjustice, manageandcontrolIndianlands,  
exercisetribalrightsandprotecttribaltrustresources.  The
DepartmentsshallbesensitivetothefactthatIndiancultures,  
religions, andspiritualityofteninvolveceremonialandmedicinal
usesofplants, animals, andspecificgeographicplaces.  

Indianlandsarenotfederalpubliclandsorpartofthepublic
domain, andarenotsubjecttofederalpubliclandlaws.  Theywere
retainedbytribesorweresetasidefortribalusepursuanttotreaties,  
statutes, judicialdecisions, executiveordersoragreements.  These
landsaremanagedbyIndiantribesinaccordancewithtribalgoals
andobjectives, withintheframeworkofapplicablelaws.  

Becauseoftheuniquegovernment-to-governmentrelationship
betweenIndiantribesandtheUnitedStates, theDepartmentsand
affectedIndiantribesneedtoestablishandmaintaineffectiveworking
relationshipsandmutualpartnershipstopromotetheconservationof
sensitivespecies (includingcandidate, proposedandlistedspecies)  
andthehealthofecosystemsuponwhichthey depend.  Such
relationshipsshouldfocusoncooperativeassistance, consultation,  
thesharingofinformation, andthecreationof
government-to-governmentpartnershipstopromotehealthyecosystems.  

Infacilitatingagovernment-to-governmentrelationship, the
Departmentsmayworkwithintertribalorganizations, totheextent
suchorganizationsareauthorizedbytheirmembertribestocarryout
resourcemanagementresponsibilities.  

ResponsibilitiesSec. 5  .  ToachievetheobjectivesofthisOrder,  
theheadsofallagencies, bureausandofficeswithintheDepartment
oftheInterior, andtheAdministratoroftheNationalOceanicand
AtmosphericAdministration (NOAA) withintheDepartmentofCommerce,  
shallberesponsibleforensuringthatthefollowingdirectivesare
followed:  

Principle1.  THEDEPARTMENTSSHALLWORKDIRECTLYWITHINDIANTRIBES
ONAGOVERNMENT-TO-GOVERNMENTBASISTOPROMOTEHEALTHYECOSYSTEMS. 

TheDepartmentsshallrecognizetheuniqueanddistinctive
politicalandconstitutionallybasedrelationshipthatexistsbetween
theUnitedStatesandeachIndiantribe, andshallviewtribal



governmentsassovereignentitieswithauthorityandresponsibility
forthehealthandwelfareofecosystemsonIndianlands.  The
DepartmentsrecognizethatIndiantribesaregovernmentalsovereigns
withinherentpowerstomakeandenforcelaws, administerjustice,  
andmanageandcontroltheirnaturalresources.  Accordingly, the
Departmentsshallseektoestablisheffectivegovernment-to-government
workingrelationshipswithtribestoachievethecommongoalof
promotingandprotectingthehealthoftheseecosystems.  Whenever
theagencies, bureaus, andofficesoftheDepartmentsareawarethat
theiractionsplannedundertheActmayimpacttribaltrustresources,  
theexerciseoftribalrights, orIndianlands, theyshallconsult
with, andseektheparticipationof, theaffectedIndiantribesto
themaximumextentpracticable.  Thisshallincludeprovidingaffected
tribesadequateopportunitiestoparticipateindatacollection,  
consensusseeking, andassociatedprocesses.  Tofacilitatethe
government-to-governmentrelationship, theDepartmentsmaycoordinate
theirdiscussionswitharepresentativefromanintertribal
organization, ifsodesignatedbytheaffectedtribe(s).  

Exceptwhendeterminednecessaryforinvestigativeor
prosecutoriallawenforcementactivities, orwhenotherwiseprovided
inafederal-tribalagreement, theDepartments, tothemaximumextent
practicable, shallobtainpermissionfromtribesbeforeknowingly
enteringIndianreservationsandtribally-ownedfeelandsforpurposes
ofESA-relatedactivities, andshallcommunicateasnecessarywith
theappropriatetribalofficials.  Ifatribebelievesthissection
hasbeenviolated, suchtribemayfileacomplaintwiththeappropriate
Secretary, whoshallpromptlyinvestigateandrespondtothetribe.  

Principle2.  THEDEPARTMENTSSHALLRECOGNIZETHATINDIANLANDSARE
NOTSUBJECTTOTHESAMECONTROLSASFEDERALPUBLICLANDS. 

TheDepartmentsrecognizethatIndianlands, whetherheldintrust
bytheUnitedStatesfortheuseandbenefitofIndiansorowned
exclusivelybyanIndiantribe, arenotsubjecttothecontrolsor
restrictionssetforthinfederalpubliclandlaws.  Indianlandsare
notfederalpubliclandsorpartofthepublicdomain, butarerather
retainedbytribesorsetasidefortribalusepursuanttotreaties,  
statutes, courtorders, executiveorders, judicialdecisions, or
agreements.  Accordingly, IndiantribesmanageIndianlandsin
accordancewithtribalgoalsandobjectives, withintheframeworkof
applicablelaws.  

Principle3.  THEDEPARTMENTSSHALLASSISTINDIANTRIBESINDEVELOPING
ANDEXPANDINGTRIBALPROGRAMSSOTHATHEALTHYECOSYSTEMSAREPROMOTED
ANDCONSERVATIONRESTRICTIONSAREUNNECESSARY. 

A)  TheDepartmentsshalltakeaffirmativestepstoassistIndian
tribesindevelopingandexpandingtribalprogramsthatpromotehealthy
ecosystems. 

TheDepartmentsshalltakeaffirmativestepstoachievethecommon
goalsofpromotinghealthyecosystems, Indianself-government, and
productivegovernment-to-governmentrelationshipsunderthisOrder,  



byassistingIndiantribesindevelopingandexpandingtribalprograms
thatpromotethehealthofecosystemsuponwhichsensitivespecies
includingcandidate, proposedandlistedspecies) depend.  

TheDepartmentsshallofferandprovidesuchscientificand
technicalassistanceandinformationasmaybeavailableforthe
developmentoftribalconservationandmanagementplanstopromote
themaintenance, restoration, enhancementandhealthoftheecosystems
uponwhichsensitivespecies (includingcandidate, proposed, andlisted
species) depend, includingthecooperativeidentificationof
appropriatemanagementmeasurestoaddressconcernsforsuchspecies
andtheirhabitats.  

B)  TheDepartmentsshallrecognizethatIndiantribesareappropriate
governmentalentitiestomanagetheirlandsandtribaltrustresources. 

TheDepartmentsacknowledgethatIndiantribesvalue, andexercise
responsibilitiesfor, managementofIndianlandsandtribaltrust
resources.  Inkeepingwiththefederalpolicyofpromotingtribal
self-government, theDepartmentsshallrespecttheexerciseoftribal
sovereigntyoverthemanagementofIndianlands, andtribaltrust
resources.  Accordingly, theDepartmentsshallgivedeferenceto
tribalconservationandmanagementplansfortribaltrustresources
that: (a) governactivitiesonIndianlands, including, forthepurposes
ofthissection, tribally-ownedfeelands, and (b) addressthe
conservationneedsoflistedspecies.  TheDepartmentsshallconduct
government-to-governmentconsultationstodiscusstheextenttowhich
tribalresourcemanagementplansfortribaltrustresourcesoutside
Indianlandscanbeincorporatedintoactionstoaddressthe
conservationneedsoflistedspecies.  

C)  TheDepartments, astrustees, shallsupporttribalmeasuresthat
precludetheneedforconservationrestrictions. 

Attheearliestindicationthattheneedforfederalconservation
restrictionsisbeingconsideredforanyspecies, theDepartments,  
actingintheirtrusteecapacities, shallpromptlynotifyall
potentiallyaffectedtribes, andprovidesuchtechnical, financial,  
orotherassistanceasmaybeappropriate, therebyassistingIndian
tribesinidentifyingandimplementingtribalconservationandother
measuresnecessarytoprotectsuchspecies.  

IntheeventthattheDepartmentsdeterminethatconservation
restrictionsarenecessaryinordertoprotectlistedspecies, the
Departments, inkeepingwiththetrustresponsibilityand
government-to-governmentrelationships, shallconsultwithaffected
tribesandprovidewrittennoticetothemoftheintendedrestriction
asfarinadvanceaspracticable.  Iftheproposedconservation
restrictionisdirectedatatribalactivitythatcouldraisethe
potentialissueofdirect (directed) takeundertheAct, thenmeaningful
government-to-governmentconsultationshalloccur, inordertostrive
toharmonizethefederaltrustresponsibilitytotribes, tribal
sovereigntyandthestatutorymissionsoftheDepartments.  Incases



involvinganactivitythatcouldraisethepotentialissueofan
incidentaltakeundertheAct, suchnoticeshallincludeananalysis
anddeterminationthatallofthefollowingconservationstandards
havebeenmet: (i) therestrictionisreasonableandnecessaryfor
conservationofthespeciesatissue; (ii) theconservationpurpose
oftherestrictioncannotbeachievedbyreasonableregulationof
non-Indianactivities; (iii) themeasureistheleastrestrictive
alternativeavailabletoachievetherequiredconservationpurpose;  
iv) therestrictiondoesnotdiscriminateagainstIndianactivities,  

eitherasstatedorapplied; and, (v) voluntarytribalmeasuresare
notadequatetoachievethenecessaryconservationpurpose.  

Principle4.  THEDEPARTMENTSSHALLBESENSITIVETOINDIANCULTURE,  
RELIGIONANDSPIRITUALITY. 

TheDepartmentsshalltakeintoconsiderationtheimpactsoftheir
actionsandpoliciesundertheActonIndianuseoflistedspecies
forculturalandreligiouspurposes.  TheDepartmentsshallavoidor
minimize, totheextentpracticable, adverseeffectsuponthe
noncommercialuseoflistedsacredplantsandanimalsinmedicinal
treatmentsandintheexpressionofculturalandreligiousbeliefs
byIndiantribes.  Whenappropriate, theDepartmentsmayissue
guidelinestoaccommodateIndianaccessto, andtraditionalusesof,  
listedspecies, andtoaddressuniquecircumstancesthatmayexist
whenadministeringtheAct.  

Principle5.  THEDEPARTMENTSSHALLMAKEAVAILABLETOINDIANTRIBES
INFORMATIONRELATEDTOTRIBALTRUSTRESOURCESANDINDIANLANDS, AND,  
TOFACILITATETHEMUTUAL EXCHANGEOFINFORMATION, SHALLSTRIVETO
PROTECTSENSITIVETRIBALINFORMATIONFROMDISCLOSURE. 

Tofurthertribalself-governmentandthepromotionofhealthy
ecosystems, theDepartmentsrecognizethecriticalneedforIndian
tribestopossesscompleteandaccurateinformationrelatedtoIndian
landsandtribaltrustresources.  Totheextentconsistentwiththe
provisionsofthePrivacyAct, theFreedomofInformationAct (FOIA)  
andtheDepartments' abilitiestocontinuetoassertFOIAexemptions
withregardtoFOIArequests, theDepartmentsshallmakeavailable
toanIndiantribeallinformationheldbytheDepartmentswhichis
relatedtoitsIndianlandsandtribaltrustresources.  Inthecourse
ofthemutualexchangeofinformation, theDepartmentsshallprotect,  
tothemaximumextentpracticable, tribalinformationwhichhasbeen
disclosedtoorcollectedbytheDepartments.  TheDepartmentsshall
promptlynotifyand, whenappropriate, consultwithaffectedtribes
regardingallrequestsfortribalinformationrelatingtothe
administrationoftheAct.  

Federal-TribalIntergovernmentalAgreementsSec. 6  .  TheDepartments
shall, whenappropriateandattherequestofanIndiantribe, pursue
intergovernmentalagreementstoformalizearrangementsinvolving
sensitivespecies (includingcandidate, proposed, andlistedspecies)  
suchas, butnotlimitedto, landandresourcemanagement,  
multi-jurisdictionalpartnerships, cooperativelawenforcement, and



guidelinestoaccommodateIndianaccessto, andtraditionalusesof,  
naturalproducts.  Suchagreementsshallstrivetoestablish
partnershipsthatharmonizetheDepartments' missionsundertheAct
withtheIndiantribe'sownecosystemmanagementobjectives.  

AlaskaSec. 7  .  TheDepartmentsrecognizethatsection10(e) ofthe
ActgovernsthetakingoflistedspeciesbyAlaskaNativesfor
subsistencepurposesandthatthereisaneedtostudythe
implementationoftheActasappliedtoAlaskatribesandnatives.   
Accordingly, thisOrdershallnotapplytoAlaskaandtheDepartments
shall, withinoneyearofthedateofthisOrder, develop
recommendationstotheSecretariestosupplementormodifythisOrder
anditsAppendix, soastoguidetheadministrationoftheActinAlaska.  
Theserecommendationsshallbedevelopedwiththefullcooperation

andparticipationofAlaskatribesandnatives.  Thepurposeofthese
recommendationsshallbetoharmonizethegovernment-to-government
relationshipwithAlaskatribes, thefederaltrustresponsibilityto
AlaskatribesandAlaskaNatives, therightsofAlaskaNatives, and
thestatutorymissionsoftheDepartments.  

SpecialStudyonCulturalandReligiousUseofNaturalProductsSec. 8  .  
TheDepartmentsrecognizethatthereremaintribalconcernsregarding

theaccessto, andusesof, eaglefeathers, animalparts, andother
naturalproductsforIndianculturalandreligiouspurposes.   
Therefore, theDepartmentsshallworktogetherwithIndiantribesto
developrecommendationstotheSecretarieswithinoneyeartorevise
orestablishuniformadministrativeprocedurestogovernthe
possession, distribution, andtransportationofsuchnaturalproducts
thatareunderfederaljurisdictionorcontrol.  

DisputeResolutionSec. 9  .  ( A) Federal-tribaldisputesregarding
implementationofthisOrdershallbeaddressedthrough
government-to-governmentdiscourse.  Suchdiscourseistobe
respectfulofgovernment-to-governmentrelationshipsandrelevant
federal-tribalagreements, treaties, judicialdecisions, andpolicies
pertainingtoIndiantribes.  Alternativedisputeresolutionprocesses
maybeemployedasnecessarytoresolvedisputesontechnicalorpolicy
issueswithinstatutorytimeframes; providedthatsuchalternative
disputeresolutionprocessesarenotintendedtoapplyinthecontext
ofinvestigativeorprosecutoriallawenforcementactivities.  

B)  Questionsandconcernsonmattersrelatingtotheuseorpossession
oflistedplantsorlistedanimalpartsusedforreligiousorcultural
purposesshallbereferredtotheappropriateDepartmentalofficials
andtheappropriatetribalcontactsforreligiousandculturalaffairs.  

ImplementationSec. 10  .  ThisOrdershallbeimplementedbyall
agencies, bureaus, andofficesoftheDepartments, asapplicable.   
Inaddition, theU.S. FishandWildlifeServiceandtheNationalMarine
FisheriesServiceshallimplementtheirspecificresponsibilities
undertheActinaccordancewiththeguidancecontainedintheattached
Appendix.  



EffectiveDateSec. 11  .  ThisOrder, issuedwithintheDepartment
oftheInteriorasOrderNo. 3206, iseffectiveimmediatelyandwill
remainineffectuntilamended, superseded, orrevoked.  

ThisSecretarialOrder, entitled "AmericanIndianTribalRights,  
Federal-TribalTrustResponsibilities, andtheEndangeredSpecies
Act," anditsaccompanyingAppendixwereissuedthis5thdayofJune,  
1997, inWashington, D.C., bytheSecretaryoftheInteriorandthe
SecretaryofCommerce.  

s/ BruceBabbitt
SecretaryoftheInterior

s/ WilliamM. Daley
SecretaryofCommerce

Date: June5, 1997

APPENDIX

300,1395, 2279, 1451][12][,I,][CourierNew]]AppendixtoSecretarialOrder
issuedwithinthe Departmentofthe300,1445,1083,1501][12][,I,][CourierNew]]
Interior as OrderNo. 3206. PurposeSec. 1  .  The
purpose of thisAppendixistoprovide
policytotheNational, regionalandfieldofficesoftheU.
S. Fishand Wildlife Service (FWS) andthe
NationalMarineFisheriesService (NMFS),  hereinafter "Services"), concerning
the implementationoftheSecretarialOrderissuedbytheDepartmentof
the Interiorand the DepartmentofCommerce, entitled "AmericanIndianTribalRights,  
Federal-TribalTrustResponsibilities, and theEndangered Species Act."  Thispolicy
furtherstheobjectivesoftheFWSNativeAmericanPolicy (June 28, 
1994), andtheAmericanIndianandAlaskaNativePolicyoftheDepartmentof

Commerce (March30, 1995).  This Appendixshallbeconsideredanintegral
partoftheaboveSecretarialOrder, andallsectionsoftheOrdershall apply
intheirentiretytothisAppendix.  GeneralPolicyGoalsSec. 
2  .  (A) .  The goalsofthis Appendixareto

provideabasisfor administrationofthe Actin
amannerthat (1)  recognizes common federal-tribalgoals
ofconservingsensitivespecies includingcandidate, proposed, andlisted
species) andtheecosystems uponwhichtheydepend, Indianself-government, and
productivegovernment-to-government

relationships; and (2) harmonizesthe federaltrustresponsibilityto
tribes, tribalsovereignty, andthestatutorymissionsoftheDepartments, so
astoavoidorminimizethepotentialforconflictand confrontation.  Government-
to-GovernmentCommunicationB)  .  Itshallbethe
responsibilityofeachService'sregionalandfield



AgencyCoordinationC)  .  TheServiceshavetheleadrolesand
responsibilitiesinadministeringtheAct, whiletheServicesandother
federalagenciesshareresponsibilitiesforhonoringIndiantreaties
andothersourcesoftribalrights.  TheBureauofIndianAffairs (BIA)  
hastheprimaryresponsibilityforcarryingoutthefederal
responsibilitytoadministertribaltrustpropertyandrepresenttribal
interestsduringformalSection7consultationsundertheAct.   
Accordingly, theServicesshallconsult, asappropriate, witheach
other, affectedIndiantribes, theBIA, theOfficeoftheSolicitor
Interior), theOfficeofAmericanIndianTrust (Interior), andthe

NOAAOfficeofGeneralCounselindetermininghowthefiduciary
responsibilityofthefederalgovernmenttoIndiantribesmaybest
berealized.  

TechnicalAssistance. D)  Intheirrolesastrustees, theServices
shallofferandprovidetechnicalassistanceandinformationforthe
developmentoftribalconservationandmanagementplanstopromote
themaintenance, restoration, andenhancementoftheecosystemson
whichsensitivespecies (includingcandidate, proposed, andlisted
species) depend.  TheServicesshouldbecreativeinworkingwiththe
tribestoaccomplishtheseobjectives.  Suchtechnicalassistancemay
includethecooperativeidentificationofappropriatemanagement
measurestoaddressconcernsforsensitivespecies (including
candidate, proposedandlistedspecies) andtheirhabitats.  Such
cooperationmayincludeintergovernmentalagreementstoenableIndian
tribestomorefullyparticipateinconservationprogramsunderthe
Act.  Moreover, theServicesmayenterintoconservationeasements
withtribalgovernmentsandenlisttribalparticipationinincentive
programs.  

TribalConservationMeasuresE)  .  TheServicesshall, uponthe
requestofanIndiantribeortheBIA, cooperativelyreviewandassess
tribalconservationmeasuresforsensitivespecies (including
candidate, proposedandlistedspecies) whichmaybeincludedintribal
resourcemanagementplans.  TheServiceswillcommunicatetothetribal
governmenttheirdesiredconservationgoalsandobjectives, aswell
asanytechnicaladviceorsuggestionsforthemodificationofthe
plantoenhanceitsbenefitsfortheconservationofsensitivespecies
includingcandidate, proposedandlistedspecies).  Inkeepingwith

theServices' initiativestopromotevoluntaryconservation
partnershipsforlistedspeciesandtheecosystemsuponwhichthey
depend, theServicesshallconsultonagovernment-to-governmentbasis
withtheaffectedtribetodetermineandprovideappropriateassurances
thatwouldotherwisebeprovidedtoanon-Indian.  

TheFederalTrustResponsibilityandtheAdministrationofSec. 3
theAct

TheServicesshallcoordinatewithaffectedIndiantribesinorder
tofulfilltheServices' trustresponsibilitiesandencourage
meaningfultribalparticipationinthefollowingprogramsunderthe
Act, andshall:  



CandidateConservationA)  .  

1)  SolicitandutilizetheexpertiseofaffectedIndiantribesin
evaluatingwhichanimalandplantspeciesshouldbeincludedonthe
listofcandidatespecies, includingconductingpopulationstatus
inventoriesandgeographicaldistributionsurveys;  

2)  SolicitandutilizetheexpertiseofaffectedIndiantribeswhen
designingandimplementingcandidateconservationactionstoremove
oralleviatethreatssothatthespecies' listingpriorityisreduced
orlistingasendangeredorthreatenedisrenderedunnecessary; and

3)  Providetechnicaladviceandinformationtosupporttribalefforts
andfacilitatevoluntarytribalparticipationinimplementation
measurestoconservecandidatespeciesonIndianlands.  

TheListingProcessB)  .  

1)  ProvideaffectedIndiantribeswithtimelynotificationofthe
receiptofpetitionstolistspecies, thelistingofwhichcouldaffect
theexerciseoftribalrightsortheuseoftribaltrustresources.  
Inaddition, theServicesshallsolicitandutilizetheexpertise
ofaffectedIndiantribesinrespondingtolistingpetitionsthatmay
affecttribaltrustresourcesortheexerciseoftribalrights.  

2)  RecognizetherightofIndiantribestoparticipatefullyinthe
listingprocessbyprovidingtimelynotificationto, soliciting
informationandcommentsfrom, andutilizingtheexpertiseof, Indian
tribeswhoseexerciseoftribalrightsortribaltrustresourcescould
beaffectedbyaparticularlisting.  Thisprocessshallapplyto
proposedandfinalrulesto: (i) listspeciesasendangeredor
threatened; (ii) designatecriticalhabitat; (iii) reclassifyaspecies
fromendangeredtothreatened (orviceversa); (iv) removeaspecies
fromthelist; and (v) designateexperimentalpopulations.  

3)  RecognizethecontributiontobemadebyaffectedIndiantribes,  
throughouttheprocessandpriortofinalizationandcloseofthepublic
commentperiod, inthereviewofproposalstodesignatecriticalhabitat
andevaluateeconomicimpactsofsuchproposalswithimplicationsfor
tribaltrustresourcesortheexerciseoftribalrights.  TheServices
shallnotifyaffectedIndiantribesandtheBIA, andsolicitinformation
on, butnotlimitedto, tribalculturalvalues, reservedhunting,  
fishing, gathering, andotherIndianrightsortribaleconomic
development, forusein: (i) thepreparationofeconomicanalyses
involvingimpactsontribalcommunities; and (ii) thepreparationof
balancingtests" todetermineappropriateexclusionsfromcritical

habitatandinthereviewofcommentsorpetitionsconcerningcritical
habitatthatmayadverselyaffecttherightsorresourcesofIndian
tribes.  

4)  Inkeepingwiththetrustresponsibility, shallconsultwiththe
affectedIndiantribe(s) whenconsideringthedesignationofcritical



habitatinanareathatmayimpacttribaltrustresources,  
tribally-ownedfeelands, ortheexerciseoftribalrights.  Critical
habitatshallnotbedesignatedinsuchareasunlessitisdetermined
essentialtoconservealistedspecies.  Indesignatingcritical
habitat, theServicesshallevaluateanddocumenttheextenttowhich
theconservationneedsofthelistedspeciescanbeachievedbylimiting
thedesignationtootherlands.  

5)  Whenexercisingregulatoryauthorityforthreatenedspeciesunder
section4(d) oftheAct, avoidorminimizeeffectsontribalmanagement
oreconomicdevelopment, ortheexerciseofreservedIndianfishing,  
hunting, gathering, orotherrights, tothemaximumextentallowed
bylaw.  

6)  HavingfirstprovidedtheaffectedIndiantribe(s) theopportunity
toactivelyreviewandcommentonproposedlistingactions, provide
affectedIndiantribe(s) withawrittenexplanationwheneverafinal
decisiononanyofthefollowingactivitiesconflictswithcomments
providedbyanaffectedIndiantribe: (i) listaspeciesasendangered
orthreatened; (ii) designatecriticalhabitat; (iii) reclassifya
speciesfromendangeredtothreatened (orviceversa); (iv) remove
aspeciesfromthelist; or (v) designateexperimentalpopulations.  
IfanaffectedIndiantribepetitionsforrulemakingunderSection
4(b)(3), theServiceswillconsultwithandprovideawritten
explanationtotheaffectedtribeiftheyfailtoadopttherequested
regulation.  

ESA '7ConsultationC)  .  

1) FacilitatetheServices' useofthebestavailablescientificand
commercialdatabysolicitinginformation, traditionalknowledge, and
commentsfrom, andutilizingtheexpertiseof, affectedIndiantribes
inadditiontodataprovidedbytheactionagencyduringthe
consultationprocess.  TheServicesshallprovidetimelynotification
toaffectedtribesassoonastheServicesareawarethataproposed
federalagencyactionsubjecttoformalconsultationmayaffecttribal
rightsortribaltrustresources.  

2)  Providecopiesofapplicablefinalbiologicalopinionstoaffected
tribestothemaximumextentpermissiblebylaw.  

3)(a)  WhentheServicesenterformalconsultationonanaction
proposedbytheBIA, theServicesshallconsiderandtreataffected
tribesaslicenseorpermitapplicantsentitledtofullparticipation
intheconsultationprocess.  Thisshallinclude, butisnotlimited
to, invitationstomeetingsbetweentheServicesandtheBIA,  
opportunitiestoprovidepertinentscientificdataandtoreviewdata
intheadministrativerecord, andtoreviewbiologicalassessments
anddraftbiologicalopinions.  Inkeepingwiththetrust
responsibility, tribalconservationandmanagementplansfortribal
trustresourcesthatgovernactivitiesonIndianlands, includingfor
purposesofthisparagraph, tribally-ownedfeelands, shallserveas
thebasisfordevelopinganyreasonableandprudentalternatives, to



theextentpracticable.  

b)  WhentheServicesenterintoformalconsultationswithanInterior
DepartmentagencyotherthantheBIA, oranagencyoftheDepartment
ofCommerce, onaproposedactionwhichmayaffecttribalrightsor
tribaltrustresources, theServicesshallnotifytheaffectedIndian
tribe(s) andprovidefortheparticipationoftheBIAinthe
consultationprocess.  

c)  WhentheServicesenterintoformalconsultationswithagencies
notintheDepartmentsoftheInteriororCommerce, onaproposedaction
whichmayaffecttribalrightsortribaltrustresources, theServices
shallnotifytheaffectedIndiantribe(s) andencouragetheaction
agencytoinvitetheaffectedtribe(s) andtheBIAtoparticipatein
theconsultationprocess.  

d)  Indevelopingreasonableandprudentalternatives, theServices
shallgivefullconsiderationtoallcommentsandinformationreceived
fromanyaffectedtribe, andshallstrivetoensurethatanyalternative
selecteddoesnotdiscriminateagainstsuchtribe(s).  TheServices
shallmakeawrittendeterminationdescribing (i) howtheselected
alternativeisconsistentwiththeirtrustresponsibilities, and (ii)  
theextenttowhichtribalconservationandmanagementplansfor
affectedtribaltrustresourcescanbeincorporatedintoanysuch
alternative.  

HabitatConservationPlanningD)  .  

1)  FacilitatetheServices' useofthebestavailablescientific
andcommercialdatabysolicitinginformation, traditionalknowledge,  
andcommentsfrom, andutilizingtheexpertiseof, affectedtribal
governmentsinhabitatconservationplanningthatmayaffecttribal
trustresourcesortheexerciseoftribalrights.  TheServicesshall
facilitatetribalparticipationbyprovidingtimelynotificationas
soonastheServicesareawarethatadraftHabitatConservationPlan
HCP) mayaffectsuchresourcesortheexerciseofsuchrights.  

2)  EncourageHCPapplicantstorecognizethebenefitsofworking
cooperativelywithaffectedIndiantribesandadvocatefortribal
participationinthedevelopmentofHCPs.  Inthoseinstanceswhere
permitapplicantschoosenottoinviteaffectedtribestoparticipate
inthosenegotiations, theServicesshallconsultwiththeaffected
tribestoevaluatetheeffectsoftheproposedHCPontribaltrust
resourcesandwillprovidetheinformationresultingfromsuch
consultationtotheHCPapplicantpriortothesubmissionofthedraft
HCPforpubliccomment.  Afterconsultationwiththetribesandthe
non-federallandownerandaftercarefulconsiderationofthetribe's
concerns, theServicesmustclearlystatetherationaleforthe
recommendedfinaldecisionandexplainhowthedecisionrelatesto
theServices' trustresponsibility.  

3)  AdvocatetheincorporationofmeasuresintoHCPsthatwillrestore
orenhancetribaltrustresources.  TheServicesshalladvocatefor



HCPprovisionsthateliminateorminimizethediminishmentoftribal
trustresources.  TheServicesshallbecognizantoftheimpactsof
measuresincorporatedintoHCPsontribaltrustresourcesandthetribal
abilitytoutilizesuchresources.  

4)  Advocateandencourageearlyparticipationbyaffectedtribal
governmentsinthedevelopmentofregion-wideorstate-widehabitat
conservationplanningeffortsandinthedevelopmentofanyrelated
implementationdocuments.  

RecoveryE)  .  

1)  SolicitandutilizetheexpertiseofaffectedIndiantribesby
havingtribalrepresentation, asappropriate, onRecoveryTeamswhen
thespeciesoccursonIndianlands (includingtribally-ownedfee
lands), affectstribaltrustresources, oraffectstheexerciseof
tribalrights.  

2)  Inrecognitionoftribalrights, cooperatewithaffectedtribes
todevelopandimplementRecoveryPlansinamannerthatminimizes
thesocial, culturalandeconomicimpactsontribalcommunities,  
consistentwiththetimelyrecoveryoflistedspecies.  TheServices
shallbecognizantoftribaldesirestoattainpopulationlevelsand
conditionsthataresufficienttosupportthemeaningfulexerciseof
reservedrightsandtheprotectionoftribalmanagementordevelopment
prerogativesforIndianresources.  

3)  InviteaffectedIndiantribes, ortheirdesignated
representatives, toparticipateintheRecoveryPlanimplementation
processthroughthedevelopmentofaparticipationplanandthrough
tribally-designatedmembershiponrecoveryteams.  TheServicesshall
workcooperativelywithaffectedIndiantribestoidentifyand
implementthemosteffectivemeasurestospeedtherecoveryprocess.  

4)  SolicitandutilizetheexpertiseofaffectedIndiantribesin
thedesignofmonitoringprogramsforlistedspeciesandforspecies
whichhavebeenremovedfromthelistofEndangeredandThreatened
WildlifeandPlantsoccurringonIndianlandsoraffectingtheexercise
oftribalrightsortribaltrustresources.  

LawEnforcementF)  .  

1)  AttherequestofanIndiantribe, enterintocooperativelaw
enforcementagreementsasintegralcomponentsoftribal, federal, and
stateeffortstoconservespeciesandtheecosystemsuponwhichthey
depend.  Suchagreementsmayincludethedelegationofenforcement
authorityundertheAct, withinlimitations, tofull-timetribal
conservationlawenforcementofficers.  

2)  CooperatewithIndiantribesinenforcementoftheActby
identifyingopportunitiesforjointenforcementoperationsor
investigations.  Discussnewtechniquesandmethodsforthedetection
andapprehensionofviolatorsoftheActortribalconservationlaws,  



andexchangelawenforcementinformationingeneral.  
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